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_ Passed by Shri Uma Shanker Commissioner (Appeals)
I Arising out of Order-in-Original No SD-06/08/AC/Shah Industries/16-17 Dated

15-Dec-16 Issued by Assistant Commissioner , Central GST , Div-VI ,
Ahmedabad North.

Name & Address of The Appellants

M/s Shah Industries Unit No. 1
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- _

A wje, SaTe o yd Waray snfelta =ararfiidRer 3 ardlel—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20 New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule (1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 L 4;‘&0
loss. Rs.5000/- where the amount of service tax & interest demanded & penalty le Ei‘ j
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the ot

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in tHaﬁf@km 8.
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0IO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-1 in terms of
the Court Fee Act, 1975, as amended.

3 AT Yo, IeTG Yotb Ud sy adiciry =grnfeepyr (wrIfAf) feomaed), 1982 0 afbda vd amu w@la vl @
wftnfera wet arel fFren @ e 1 e amsfifa e siar

3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. AT e, FedlT 3cuTE Yo e Fare It arlreor (Aede) & afer srdvet & sre of
He R SeuTe e Ifaferaer, eeuy # 4T 39 & 3ieeta Recha(@rear-2) aftr s 20 w200y &1 wiwur
29) ReTia: oo 20¢8 S Y farccliar wfferasr, exey HY €RT ¢3 & avtar darT w1 oft oy oy oS .
AR foriRerer &Y 1§ qd-fer STt avert rforardt §, a2l o 59 Ry & arcreter st e Sy arely srafdre &
Tl g e WU F 3rfdE o gt

oI IeUTE ek Ud WdThY & 3ieTee - AT e e eree o foromer enfirer §
(i) gRT 11 3t & g feRa @
(i) Vade STAT Y o 7§ Toa Ay
(iii)y  Werde s AT & R 6 & i &7 @ _
< M it g & gw orT & A faedr (@ 2) e 2014 & s @ g R
ardielier wiftsrlY & wereT famelier werre 3rsff va 3dYeT Y ST STl B19T|

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken:
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribuna

penalty, where penalty alone is in dispute.
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V2(ST)104/North/Appeals/18-19
ORDER IN APPEAL

This appeal is filed by M/s. Shaﬁ Industries, Unit No. 1, C-1/257, 258, 270, 271
and 273, Phase-1, GIDC Estate, Naroda, Ahmedabad 382 330 [for short —‘appellant’] against
0I0 No. SD-06/08/AC/Shah Industries/16-17 dated 14.12.2016 by the Assistant Commissioner,
Service Tax Division VI, Ahmedabad [for short — “adjudicating authority’].

2. Briefly, the facts are that the appellant was issued a show cause notice dated

7.1.2016, inter alia alleging that they had failed to pay differential interest on late payment of .

service tax. The notice also proposed penalty on the appellant under section 78 of the Finance

Act, 1994,

3. . The adjudicating authority vide his aforementioned impugned OIO confirmed
the demand of interest and further imposed penalty on the appellant under section 78 of the

Finance Act, 1994.

4. Feeling aggrieved, the appellant has filed this appeal. 1am reproducing the

grounds of appeal in toto, for the sake of ease of reference:

: GROUNDS OF APPEAL :

That the adjudicating authority has not appreciated the facts and circumstances of the case.
Therefore, the OIO passed for demanding interest and imposing penalty deserves to be set

aside.

That while audit party had audited records of the appellant’s unit for the period
November’2012 to February’2014 , the appellant has not paid service tax on foreign
commission and as per the direction of the audit party, the appellant has paid an amount of
Rs. 639359/~ vide E. No. 1483 of RG 23A Pt. 11. The interest of Rs. 64669/~ vide challan
No. 51658 dtd. 23/03/2014and penalty too . When whole amount is paid along with interest
and penalty, no further amount is required to be paid. Therefore, on this basis of above , no
Show cause notice was issued and the proceedings were come to conclude.

That further audit was conducted for the period February’14 to deceber’2014, it was observed
that the appellant has taken credit of Rs. 639359/~ on sales comrhission agents and it was
again reversed under protest vide debit E. No. 1112 dtd. 07/01/2015 as it was required to be
paid in cash under RCM. When the amount of service tax paid under RCM is available as
credit to the Appellant, demand of interest and imposing penalty is improper and illegal and
the said OIO requires to be set aside to that extent. .

Page No.4....."

4:

Further as per the judgment of Hon'ble HC of Gujarat in the case of INDSUR GLOBAL
LTD , the Hon ble HC held that duly can be debited from Cenvart account and cenvat amount
is considered as duty and on the basis of this judgment, other HC has held the same view and
held that it is not required to pay in cash though it is violation of Rule 8(3A) of CER,1944. So
the samne ratio is also applicable in this case. I'herefore, the appellant has ecarlier debited from:
cenvat account was right way and considered it valid by audit party but all'of sudden for the
next audit party has taken different view when the matter is already in knowledge of the
deptt. Therefore, in this case, interest and penalty is not leviable.

That when the said amount was debited on dircction of the audit officer and it was on record
of the deptt., the deptt can not reopen the said period without authority of Law and again
directed forcefully to debit service fax im cash . Therefore, the said audit party has
imentionally done this proccss to save his skin. Thercfore, in view of the above, the QIQ
passing for demanding interest and imposing pennlty which is completely unsustainable in
Law . % :

In view of the submissions made above, Your Honour is requested to all
aside the impugned OIA appealed against and oblige.

)

THE COouy,

3,

A1,

85

E




V2(ST)104/North/Appeals/18-19 -

5 Personal hearing in the matter was held on 26.10.2018, wherein Shri N.K.Oza,
Advocate appeared on behalf of the appellant. The learned advocate reiterated the grounds of
appeal.

6. I have gone through the facts of the case, the grounds of appeal and the oral

submission made during the course of personal hearing.

7 I am constrained to note that the appeal has been filed in the most cavalier
fashion. The appeal papers do not contain the show cause notice against which the impugned
OIO dated 14.12.2016, was issued. Though the appeal was received in this office via courier on
20.7.2018, in the form ST-4, under Sr. No. 4, which depicts the date of communication of the
impugned OIO to the appellant, the date of receipt is shown as 25.9.2018 by the appellant. Since
this looked bizarre, the appellant was called up to ascertain the correct date and it was informed
that they had received the impugned OIO on 25.4.2018.

8. Surprisingly, the OIO issued on 15.12.2016, was received by the appellant on
25.4.2018. On going through the statement of facts, the grounds of appeal, which has been
reproduced in toto supra, I find that they have not given or even stated anything as to how this
OIO was received so late by the appellant. It was incumbent on the appellant to inform the
reasons as to why this was so. The appellant has filed the appeal on 20.7.2018. Section 85 of the

Finance Act, 1994 deals with appeals to Commissioner, which states as follows:

Section 85.  Appeals to the [Commissioner] of Central Excise (Appeals). —

[(3A) An appeal shall be presented within two months from the date of receipt of the decision or order of
such adjudicating authority, made on and after the Finance Bill, 2012 receives the assent of the President,
relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of two months, allow it
to be presented within a further period of one month.]

The appellant was supposed to file the appeal latest by 24.6.2018, which he failed to do.r The
appeal is received on 25.4.2018 which is beyond the stipulated time. Further, the appellant has
not filed any application for condonation of delay. No sufficient cause is made out which could

enable me to condone the delay in terms of the proviso to Section 83(3A) of the Finance Act,

1994. Ideally, the appeal should fail on limitation.

0. But after having said so, it would be prudent if the merit in the matter is also
examined. The appellant, [as I understand from what is available in the appeal papers], was
supposed to pay service tax on reverse charge mechanism in respect of services of foreign agents
received from outside India. The appellant paid the amount through CENVAT credit when they
should have discharged the liability through PLA. The amount was subsequently paid through
PLA. Therefore, the audit pointed out that they were liable to interest of Rs. 1,33,372/- in respect
of the late payment. It goes without saying that the appellant is liable for interest since their
earlier payment of duty through CENVAT was in violation of explana#t .
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V2(ST)104/North/Appeals/18-19

CENVAT Credit Rules, 2004, which prohibits utilization of CENVAT credit for payment of
service tax in respect of services where the person is liable to pay tax as a service recipient, viz.

[Explanation. - CENVAT credit cannot be used for payment of service tax in respect of services where the person
liable 1o pay tax is the service recipient.]

The appellants next contention by relying on the case of Indsur Global Limited [2014 (310)
11T, 833 (Guj.)] would not be applicable since this is a judgement pertaining to Rule 8(3A) of
(he Central Excise Rules, 2002, which is not at all a dispute in the present case. In view of the

[oregoing. T uphold the confirmation of interest by the adjudicating authority.

10. The appellant has also argued that penalty is not leviable. No reasoning/ground is
put forth as to why the imposition of penalty in the impugned OIO is wrong/not legally tenable.
Without pointing out what is wrong with the impugned O10 imposing penalty, I cannot interfere

with the impugned OIO as far as penalty is concerned.

Il In view of the foregoing, the appeal fails on merit and limitation. The appeal
stands rejected.

12. mmmﬁ@mmmwm@mman

12. The appeal filed by the appellant stands disposed of in above terms.

Date 29 .11.2018

Altested

(VingdAikose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

i bor:

M/s. Shah Industries,

Unit No. 1, C-1/257, 258, 270, 271 and 273,
Phase-1, GIDC Estate,

Naroda,

Ahmedabad 382 330.

Copy to:-

I The Chief Commissioner, Central Tax, Ahmedabad Zone .

7 The Commissioner, Central Tax, Ahmedabad North Commissionerate.

1 The Assistant Commissioner, Central Tax Division- I, Ahmedabad North Commissionerate.
4. The Assistant Commissioner, System, Central Tax. Ahmedabad North Commissionerate.

5. Guard File.

6. BA







